
  
 

 

 

The Office of the Pension Funds Adjudicator was established in terms of Section 30B of the 
Pension Funds Act, 24 of 1956. The service offered by the Pension Funds Adjudicator is free to 
members of the public. 

 

Centralised Complaints Helpline for All Financial Ombud Schemes 0860 OMBUDS (086 066 2837) 

 

 
 

Ground & 1
st
 Floors 

23 FREDMAN 
Cnr. Fredman Drive & Sandown Valley Crescent 

Sandown 
SANDTON  

2196 
 

P.O. Box 651826, BENMORE, 2010 
Tel: 087 942 2700; 011 783 4134  Fax: 087 942 2644  

E-Mail: enquiries@pfa.org.za 
Website: www.pfa.org.za 

 

        Please quote our reference: PFA/GA/2551/2010/RK 

       REGISTERED POST 

 

          

 

Dear Sir,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

NO. 24 OF 1956 (“the Act”): D VAN ZYL AND THE EXECUTORS IN THE ESTATE 

OF THE LATE JD VAN ZYL (“complainants”) v LIFESTYLE RETIREMENT 

ANNUITY FUND (“first respondent”),  LIBERTY GROUP LIMITED (“second 

respondent”)  AND M F VAN ZYL (“third respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint relates to a death benefit distribution.  

 

1.2 The complaint was forwarded to this Tribunal on 29 September 2010 

by the Ombudsman for Long-term Insurance after he advised that he 

did not have jurisdiction to investigate the complaint. On 24 March 

2011, a letter acknowledging receipt thereof was sent to the 

complainant. On the same date, a letter was dispatched to the first 

respondent requesting it to forward its response by 25 April 2011. A 

response was received from the first respondent on 18 April 2011, 
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which included a response from the second respondent in its capacity 

as the first respondent‟s insurer. A copy of the response was forwarded 

to the complainant on 16 May 2011. The complainant‟s reply was 

received on 24 June 2011. No further submissions were received.  

 

1.3 On 13 January 2012, and in terms of section 30G(d) of the Act, the 

third respondent was joined as a party to the proceedings. The third 

respondent was requested to respond to the complaint by 2 February 

2012. The third respondent‟s response was received on the return 

date. 

  

1.4 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The deceased, Mr. JD van Zyl, was a member of the first respondent 

and following his death on 26 October 2007, a death benefit became 

available for distribution in terms of the first respondent‟s rules. The 

complainant is the deceased‟s major son who was also appointed as 

joint executor in the estate of the deceased, along with a Mr. JJ van 

Huyssteen. 

 

2.2 In respect of the deceased‟s member policies (policy numbers 

18055124000; 18070394000 and 18089216000) the amount available 

for distribution was R160 391.97. While there were no designated 

nominees for the death benefit, the first respondent‟s trustees 

determined that a number of dependants survived the deceased, 

namely, his surviving spouse, Ms. MF van Zyl and the complainant. 

The first respondent‟s trustees finalised the investigation regarding the 

death benefit distribution on 13 March 2008, and resolved to distribute 

it in the following manner: 
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2.2.1 100% to the deceased‟s surviving spouse, amounting to        

R160   391.97; 

 

 2.2.2 0% to the complainant. 

 

[3] COMPLAINT 

 

3.1 The complainant submits that subsequent to the deceased‟s death, he 

and his mother attended at Mr. G van Schalkwyk‟s office, in the latter‟s 

capacity as the deceased‟s insurance broker. The complainant submits 

that he was made to sign certain documentation, one of which was to 

the effect that he was unemployed.  

 

3.2 The complainant is dissatisfied with the trustees‟ decision to exclude 

him from the distribution of the death benefit. The complainant submits 

that information pertaining to his personal circumstances was not 

brought to the trustees‟ attention, and that his attempts to obtain all and 

any of the documentation considered by the trustees before reaching 

their decision have been unsuccessful.     

 

3.3 The complainant requests the assistance of this Tribunal to order that 

the trustees reconsider their resolution and that he be included in the 

death benefit distribution. 

 

 [4] RESPONSES 

 

 First respondent 

 

4.1 The first respondent submitted that the trustees determined from their 

investigation, that both the deceased‟s surviving spouse and the 

complainant were his legal dependants, and in exercising their 
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discretion, considered the basket of factors that have been accepted as 

relevant in the exercise of an equitable distribution.  

 

4.2 The first respondent submitted that the trustees have determined that 

the deceased‟s surviving spouse was his legal spouse and that she 

was receiving an income in the amount of R33 000.00 per month. 

Further, it was submitted that in the deceased‟s joint last will and 

testament, his surviving spouse was to receive the proceeds of the 

aforementioned Fedsure policies. However, it later transpired that 

these policies were not active at the time of the deceased‟s death. 

Consequently, she would not enjoy the benefits thereof. It further 

submitted that the trustees had taken into consideration that the 

residue of the deceased‟s estate was to devolve upon the complainant. 

Lastly, it submitted that the deceased‟s surviving spouse was 47 years 

of age at the time of the deceased‟s death, and as she was 

considerably closer to retirement, she had more limited earning 

potential as compared to the complainant. 

 

4.3 The first respondent submitted that the complainant had indicated that 

he was unemployed at the time of the deceased‟s death, but that 

during the course of the trustees‟ investigation, information was 

received that he was receiving R30 000.00 per month at the time of the 

claim. The first respondent submitted that as the complainant was       

30 years old at the time of the deceased‟s death, was considerably 

younger than the deceased‟s surviving spouse, it followed that his 

earning potential was much greater. It further submitted that the 

complainant had stipulated on the „declaration of dependancy‟ form 

which he had signed, that he was not financially dependent on the 

deceased at the time of his death. It submitted that the complainant did 

not deny that he had signed the form and consequently, the trustees 

had acted in good faith accepting the correctness of the document. 

Lastly, it submitted that in terms of the deceased‟s last will and 
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testament, the complainant was to receive the entire residue of the 

estate except for the policies mentioned above.  

 

4.4 The first respondent submitted that at the time of the death claim 

assessment, the information before the trustees indicated that the 

deceased‟s surviving spouse would not inherit from the deceased‟s 

estate and that the complainant would inherit most of the assets from 

the estate.  

 

4.5 The first respondent submitted that the benefit was paid to the 

deceased‟s surviving spouse on 7 May 2008 and that the complainant 

had only raised his objections for the first time on July 2010, two years 

after the trustees‟ decision. The first respondent submitted that it would 

not entertain the complainant‟s submissions that information provided 

to the trustees had been falsified as this does not suffice as evidence 

of maladministration on its part. 

 

 Third respondent 

 

4.6  While not responding directly to the submissions raised in the 

complainant‟s letter, the third respondent confirmed that she had 

received the death benefit. Further, the third respondent submitted that 

four years had elapsed since the lodging of documentation to the 

second respondent.  

  

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue for determination is whether or not the trustees exercised 

their discretion properly in terms of section 37C in the allocation and 

distribution of the deceased‟s death benefit. The payment of death 

benefits is regulated by section 37C of the Act, read in conjunction with 

the definition of a “dependant” in section 1. The primary purpose of this 
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section is to protect those who were financially dependent on the 

deceased during his or her lifetime.  

 

5.2 Section 37C(1)(a) is applicable to the present distribution. It reads as 

follows: 

 

“If the fund within twelve months of the death of the member becomes aware 

of or traces a dependant or dependants of the member, the benefit shall be 

paid to such dependant or, as may be deemed equitable by the board, to one 

of such dependants or in proportions to some of or all such dependants.” 

 

5.3 “Dependant” is defined in section 1 of the Act as follows: 

   

“(a) a person in respect of whom the member is legally liable for 

maintenance; 

 

 (b) a person in respect of whom the member is not legally liable for    

maintenance, if such person - 

  

(i)  was, in the opinion of the board, upon the death of the 

member in fact dependent on the member for maintenance; 

  

(ii) is the spouse of the member; 

  

(iii) is a child of the member, including a posthumous child, an 

adopted child and a child born out of wedlock. 

 

(c) a person in respect of whom the member would have become legally 

liable for maintenance, had the member not died;” 

 

 5.4 With reference to the above definition, the deceased‟s surviving spouse 

qualifies as a dependant for purposes of the death benefit distribution 

as she falls within the definition of a dependant in terms of section 1(a) 

of the Act. She is also a dependant in terms of section 1(b)(ii) of the Act 

and therefore falls to be considered in the death benefit distribution. 

The complainant also qualifies as a dependant in terms of section 
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1(b)(iii). Therefore, in the circumstances, he could be considered in the 

death benefit distribution. 

  

 5.5 It is accepted that in making their decision, trustees need to consider 

all relevant information and ignore irrelevant facts. Further, the trustees 

must not rigidly adhere to a policy or fetter their discretion in any other 

way (See Sithole v ICS Provident Fund and Another [2000] 4 BPLR 

430 (PFA)). Trustees are given a wide discretion to determine which 

dependant will share in the benefit, to the point of granting a nil benefit 

to some dependants. The trustees should have regard to a number of 

factors including but not limited to the age of the dependants, the 

relationship with the deceased, the extent of dependency, the wishes 

of the deceased placed either in the nomination and / or his last will, 

and financial affairs of the dependants including their future earning 

capacity potential (See TWC and Others v Rentokil Pension Fund and 

another [2000] 2 BPLR 216 (PFA) at 224H - 225C). 

 

5.6 In casu, it appears that the trustees considered that the deceased‟s 

surviving spouse would not inherit from the deceased‟s estate, and that 

the complainant would inherit most of the assets from the estate. The 

trustees also considered that whilst the surviving spouse was to 

receive the proceeds of the deceased‟s Fedsure policies, it had later 

transpired that these policies were not active at the time of the 

deceased‟s death. Further, the trustees considered that she was        

47 years of age at the time of the deceased‟s death and as such, she 

was considerably closer to retirement and had a more limited earning 

potential than the complainant who was 30 years of age. Lastly, the 

trustees appear to have relied on the fact that the complainant had 

attested to the fact that he was not financially dependent on the 

deceased at the time of his death.  

 

5.7 However, it appears to this Tribunal that the trustees took greater effort 

in ascertaining the surviving spouse‟s dependency and not that of the 
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complainant, to the extent that he received 0% of the death benefit. 

The second respondent has sought to rely on Annexures “E” and “F” as 

evidence of the complainant‟s lack of dependency on the deceased. 

Upon reading Annexure “E”, it is apparent that the complainant did not 

sign the document which purports to be a certificate of service and 

which indicates that he earns a salary of R30 000 per month. The 

certificate of service is signed by one Mr. G du Toit, an accountant, 

who also drafted a similar document for the surviving spouse that she 

earns a salary of R33 000 per month. Further, on Annexure “F” which 

is a „declaration of dependency‟ form, the complainant has clearly 

indicated that he is unemployed and has used the words, “werkloos”. 

The issue that the complainant was unemployed becomes a disputable 

point as the second respondent submitted that the complainant was 

financially independent when the deceased passed away. 

 

5.8 In casu, the complainant qualifies as legal dependent in terms of 

section 1(a) also in terms of and section 1(b)(iii) of the Act. The trustees 

in their decision regarding the distribution of the deceased‟s death 

benefit to the exclusion of the complainant, failed to conduct a diligent 

investigation into the circle of beneficiaries and their particular social 

circumstances especially considering factors, inter alia, age and extent 

of dependency, which must be considered when making an equitable 

distribution.  

  

5.9 The duty of this Tribunal is not to decide what is the fairest or most 

generous distribution, but rather to determine whether the board of 

trustees has acted rationally and arrived at a proper and lawful decision 

(see Ditshabe v Sanlam Marketers Retirement Fund & Another (2) 

[2001] 10 BPLR 2579 (PFA), at 2582 F-G). The trustees of the first 

respondent in their decision regarding the distribution of the deceased‟s 

death benefit failed to conduct a diligent investigation into the circle of 

beneficiaries and their particular social circumstances, especially on 

factors that must be considered when making an equitable distribution.  
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[6] ORDER 

6.1 In the result, the order of this Tribunal is as follows: 

   

6.1.1 The decision of the board of trustees to allocate the death 

benefit to the surviving spouse to the exclusion of the 

complainant is hereby set aside. 

 

6.1.2 The first respondent‟s board of trustees is directed to re-

exercise its discretion within eight weeks of this determination 

in terms of section 37C of the Act, in the allocation and 

distribution of the deceased‟s death benefit with due regard to 

the factors considered in this determination; and 

 

6.1.3 The first respondent‟s board of trustees is further directed to 

report its decision, reasons therefor and all factors considered, 

in writing, to this Tribunal and to the complainant, within one 

week thereof.  

 

DATED AT JOHANNESBURG ON THIS 26TH DAY OF NOVEMBER 2012 

 

  

 

___________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

                     

Section 30M filing: Magistrate’s Court  

Complaint and Third Respondent : Represented 

First and Second Respondents  : Unrepresented 

 


